lllinoisRulemaking Process

Law basically existsin4forms: constitutional law, statutory law, administrativelaw and caselaw.
Constitutional law createsbroad guidelines. L egislation createsspecificrestrictions, authoritiesand
programs. Administrativelaw addsthedetail often necessary toimplement statutory law. If these3
categoriesof law do not sufficiently addressall thevariables, caselaw evolves.

In1975, thelllinoisGeneral Assembly enactedthelllinoisAdministrativeProcedureAct (IAPA) [5
ILCS100] to createaprocedurethrough which administrative agencieswoul d exercisetheauthority
delegated tothem by thelegislatureto createadministrativelaw through the adoption of agency
regulations. In1977, thel APA wasamended to add aprocess by whichthe General Assembly would
overseetheexerciseof thisdel egated authority through the Joint Committeeon Administrative Rules
(JCAR), aserviceagency of theGeneral Assembly.

Rulesof anadministrativeagency arevalid and enforceableonly after they havebeenthroughthe

rulemaking processprescribedinthel APA. Rulesarefor the purposeof interpreting or implementing
provisionsof astatuteand should not actually expand or limit the scope of the statute.

Typesof Rulemakings

Proposed Rules. Thesecanbenew rulesor amendatory rulemakings. Frequently thisisreferred
toas"regular rulemaking" or "permanent rulemaking". A 2-step (First Noticeand Second Notice)
processisfollowed, requiring from 90-365 days. Asidefromthebasic 90 days, theagency controls
thetiming. Boththegeneral publicandthe General Assembly, through JCAR, canhaveinput prior to
adoption.

Emer gency Rules. Rulesareeffectiveimmediately upontheagency filingthemwiththe SOSor
within10daysafter filing. Theserulescanbedevel oped unilaterally by theagency; JCARreviews
after therulesareadopted. Anemergency rulemakinglasts 150 daysunlessan earlier dateisspecified
or theemergency ruleisreplaced by apermanent rulemaking. Emergency rulemaking can beused
only if theagency findsathreat tothepublicinterest, saf ety or welfareexiststhat therulemaking will
address.

Peremptory Rules. Thel APA providesfor theimmediate adoption of arulerequired asaresult
of afederal law, federal rule, collective bargai ning agreement, or acourt order under conditionsthat
precludediscretion by theagency concerning therule'scontent. Peremptory rulesareeffectiveupon
filingwiththe SOSor onthedaterequired by thefederal law, federal ruleor court order. JCAR
reviewstheserulesafter their adoption.

Exempt or Identical in Substance Rules. ThelAPA, the Environmental Protection Act
andthelllinoisEmergency Management Act createaspecial processthroughwhichPCB and IEMA
can adopt regulationsthat areidentical insubstancetofederal regulationsthat the Stateisrequiredto
adopt and enforce. Theserulemakingsarereviewed by JCAR after adoption.



Required Rulemaking. Thesearerulesof anagency that can be adopted unilaterally by the
agency by filingwiththe SOS. Examplesareorganization charts, principal address, Freedom of
Information Actinformation, hearing officer qualifications, etc. JCARreviewsrequiredrulesafter their
adoption.

TheProcess

Draftingof Rules. Administrativerulesaredrafted by Stateagencies; thereisno central drafting
bureau asfor statutes. Theinvolvement of thepublicintheinitial draftingisat thediscretion of the
agency; however, thel APA encouragesearly publicinvolvement and requiresagenciesto semiannually
publish aRegulatory Agendaindicating, tothebest of theagency’ sknowledge, the scope of thenext 6
months rulemakingactivity.

First Notice. TheFirst Noticeperiod commencesupon publication of an agency's Notice of
RulemakinginthelllinoisRegister. First Noticelastsaminimum of 45 daysand terminateswhenthe
agency fileswith JCAR, commencing the Second Noticeperiod. Theonly limitationisthat a
rulemaking expiresif not adopted within 1 year after commencement of First Notice.

Thel APA requiresthat, during First Notice, the Department of Commerceand Economic Opportunity
review each proposed rulemaking to determinepossibleimpact on small business. Thegeneral public
can submit comment on therulemaking proposal to theagency and apublic hearing may or may not be
held during thisperiod. Theagency canvolunteer to hold ahearing or must conduct oneat therequest
of theGovernor, JCAR, an associationrepresenting over 100 persons, 25individual's, or alocal
government. Requestsfor hearing must befiled within 14 daysafter publication of the First Notice.
Theagency canmodify therulemaking during First Noticeby submitting aFirst Notice Changes
documentto JCARwhenit gives Second Notice.

Second Notice. The Second Notice period commences upon the agency'sfiling of the Second
Noticewith JCAR andlastsfor amaximum of 45 days, unlessextended for an additional 45 dayshby
mutual agreement of JCAR andtheagency. During the Second NoticePeriod, legislativereview of
therulesisconductedfirst by the JCAR staff and then at ameeting of thelegislativemembers. JCAR
reviewsthe proposed rulesfor statutory authority, propriety, standardsfor theexerciseof discretion,
economiceffects, clarity, procedural requirements, technical aspects, etc.

DuringtheJCARreview, JCAR and theagency can agreeto modificationsintherulemakingthat are
adopted throughwritten JCAR Agreements. The Agreementsareappendedtothe Certificateof No
Objectionissued by JCAR atitsregular meeting, or arestill applicableif no Certificateisissued but
theagency proceedsto adopt. If theagency doesnot chooseto modify arulemakingor if policy
differencescannot beresolved during thereview process, JCAR cantakeoneof several actions.

JCAR Motions

Certificate of No Objection. withthe Certificate, the agency can proceed to adopt the rules
by filingthemwiththe SOSfor publicationinthelllinoisRegister.



Recommendation. (Issued alongwith aCertificate of No Objection) Theagency should
respond to the Recommendationinwriting within 90 daysand can modify or withdraw therulein
responsetoaJCAR Recommendation. (After goingto Second Notice, theagency cannot unilaterally
modify/withdraw arulemaking.) However, theagency can al so adopt theruleswith no changesat any
timeafter receipt of the Certificate of No Objection.

Objection. Anagency hasto respond to an Objectioninwriting within 90 days, but after
responding can proceed to adopt. Theagency canmodify or withdraw inresponsetoaJCAR
Objectionor adopt theruleswithout changes. JCAR Agreementsstill apply.

Filing Prohibition/Suspension. If JCAR determinesthat arulemaking constitutesathreat to
thepublicinterest, saf ety or welfare, thememberscan, by a3/5 (8 members) vote, prohibit filing of a
proposed rulemaking (or suspend an emergency or peremptory rule). Asaresult, theproposed
rulemaking may not beacceptedfor filing by the Secretary of State or enforced by theagency. An
emergency or peremptory rule, which hasal ready been adopted, becomesnull and void for aperiod of
180days, after which, itisautomatically repeal ed.

PublicNotification

[llinoisRegister istheofficial Statepublicationthroughwhichthepublicisinformed of rulemaking
activity. ThelllinoisRegister isprepared by JCAR and published by the Secretary of Stateevery
Friday and can beaccessed throughthe General Assembly website (www.ilga.gov) or the Secretary of
State'swebsite. TheRegister containsFirst Notice publication of rulemaking proposals, JCAR actions,
alist of Second Noticesreceived by JCAR, noticesof final adoption of rulemakings, regul atory
agendas(inJanuary and July), executiveordersand proclamations, and quarterly indexestothe
current and previousissues. Over thecourseof ayear, the Register containsaround 20,000 pages. It
can beordered in hardcopy from the Secretary of Statefor $290/year, can be seen on both the
General Assembly'sandthe Secretary of State'swebsites, andisavailableelectronically through
privatepublishers.

TheFlinn Report: IllinoisRegulation isa4-6 page weekly publication by JCAR that
summarizestherulemaking activity depictedinthematchingissueof thelllinoisRegister. TheFlinn
Reportismailedfreeof chargeto anyonewhorequestsit andisal so avail ableweekly onthe General
Assembly'swebsiteat www.ilga.gov.

[llinoisAdministrative Code. Thecompilationof all agency rulesisknownasthelllinois
Administrative Code. TheCode, whichislarger thanthelllinoisCompiled Statutes, ismaintained
electronically by JCAR/LIS. That databaseislocated onthe General Assembly'swebsiteat ilga.gov
and State agenciescanrequest from JCAR downloadsof specific Sectionsto usefor drafting
purposes.



PublicParticipation

Oneof themainreasonsthel APA wasenacted wasto givethepublicinputinto therulemaking
process. Any interested personsmay contact an agency duringtheFirst Noticeperiodtorecorda
positiononarulemaking proposal. Additionally, many agenciesconsult withtheir identifiedinterest
groupsduringthepre-First Noticedrafting process.

Whentherulemaking goesto Second Notice, JCARreceivesacopy or summary of all writtencomment
submittedtotheagency. Inaddition, thepublicmay contact JCAR directly, andfrequently doessoif the
agency refusedtomodify inresponseto publiccomment, or if they discovered theexistenceof the proposal
toolatefor theFirst Noticepubliccomment period.

Publiccommentisvital tothe JCARreview process. Freguently, itisonly throughthiscomment that the
Committeefully recognizestheeffect of aruleontheindividual, businessor local government that hasto
adheretoitonadaily basis.

Thepublicmay a solodgecomplaintsabout existingrules. Agenciesarerequiredtoallowthepublicto
suggestrulerevisions. Additionaly, JCAR may openaninvestigationintoanexistingruleonitsownvalition
or based onpubliccomplaint.



